side of the machine and that this inaudibility contributed to the fatal .
accident on October 14, 1978.

The Secretary proposes a penalty of $3,000.

Respondent first argues that its operations do not affect "commerce"
within the meaning of the Act because materials mined from the Lisbon Quarry
and other quarries are sold only to local asphalt and cement-paving contrac-
tors, trucking vendors who resell the product, and local ready-mix businesses.
Respondent contends that there is no evidence that its products enter Inter-
state commerce or that the operations affect interstate commerce.

Respondent then argues that the Secretary failed to prove by a preponder-
ance of the evidence that the view to the rear of the loader was obstructed
so as to require a backup alarm. Finally, Respondent argues that the Secre-
tary failed to prove by a preponderance of the evidence that the backup alarm
was Inaudible above the surrounding noise level.

Commerce Coverage

Section 4 of the Act provides:  "Each coal or other mine, the products of
which enter commerce, or the operations or products of which affect commerce,
and each operator of a mine, and every miner in such mine shall be subject to
the provisions of the Act."

Section 3(b) of the Act defines "commerce" as "trade, traffic, commerce,
transportation, or communication among the several States, or between a place
in a State and any place outside thereof, or * * * between points in the same
State but through a point outside thereof." By enacting the 1969 Coal Mine
Act, the predecessor to the 1977 Act, "Congress intended to regulate inter-
state commerce to 'the maximum extent feasible through legislation.'"
Secretary v. Shingara, 418 F. Supp. 693, 694 (1976), citing S. Rep. No. 1055,
89th Cong,, 2nd Sess. 1, reprinted in (1966) U.S. Code Cong. & Ad. News,
2072.

InlO:v' United States, 421 U.S. 542, 547 (1975), the Supreme Court
said:

Even activity that is purely intra-state in character
may be regulated by Congress, where the activity, combined
with like conduct by others similar situated, affects com-
merce among the States or with foreign nations.  See Heart
of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 255,
13 L.Ed. 258, 85 S. Ct. 348 (1964); Wickard v. Fllburn,
317 U.S. Ill, 127-128, 87 L.Ed. 122, 63 S. Ct. 82 (1942).

*n Wickard v. Filburn, supra, the Supreme Court held that wheat grown
by an individual farmer for his own consumption is subject to federal regula-
tion if it exerts a substantial.economic effect on interstate commerce. The
Court said that, even though one farmer's contribution to the demand for wheat

1025 cited condition was serious and a contributing factor
